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P u r s u a n t  to  t h e  F e d e r a l  A c q u i s i t i o n  Regula-  
t i o n ,  48  C . F . R .  S 52.214-16 ( 1 9 8 4 1 ,  a b i d  
t h a t  o f f e r s  a n  a c c e p t a n c e  period t h a t  is 
less t h a n  t h a t  r e q u i r e d  i n  t h e  s o l i c i t a t i o n  
m u s t  be rejected a s  n o n r e s p o n s i v e .  

B i d  t h a t  i n c l u d e s  t w o  d i f f e r e n t  a c c e p t a n c e  
p e r i o d s ,  o n e  i n s e r t e d  b y  t h e  g o v e r n m e n t  and  
t h e  other  b y  t h e  b i d d e r ,  is a m b i g u o u s  a n d  
m u s t  be rejected a s  n o n r e s p o n s i v e .  

Agency c a n n o t  r e q u e s t  a b i d d e r  whose b i d  i t  
h a s  p r o p e r l y  f o u n d  n o n r e s p o n s i v e  d u e  t o  
i n s e r t i o n  o f  a 90-day a c c e p t a n c e  p e r i o d ,  
r a t h e r  t h a n  t h e  120-day  minimum r e q u i r e d  by  
t h e  s o l i c i t a t i o n ,  t o  e x t e n d  i t s  b i d  when, a t  
t h e  e n d  o f  t h e  1 2 0  d a y s ,  o the r  b i d d e r s  a re  
a sked  to  do  so. 

R i c e  S e r v i c e s ,  Tnc. protests  t h e  a l l e g e d l y  i m p r o p e r  
a c t i o n  o f  c o n t r a c t i n g  o f f i c i a l s  a t  Fort  Knox, K e n t u c k y ,  i n  
r e f u s i n g  t o  allow it  to  e x t e n d  its b i d  i n  r e s p o n s e  t o  
i n v i t a t i o n  f o r  b i d s  (IFB) N o .  DABT23-85-B-0019, c o v e r i n g  
f u l l  f o o d  a n d  d i n i n g  s e r v i c e s  a t  F o r t  Knox. The Army 
c o n s i d e r e d  Rice ' s  b i d  n o n r e s p o n s i v e  b e c a u s e  t h e  € i r m  s p e c i -  
f i e d  a n  a c c e p t a n c e  period t h a t  was less  t h a n  t h e  minimum 
r e q u i r e d  by t h e  IFB. 

W e  d e n y  t h e  p ro t e s t .  

The Army i s s u e d  t h e  s o l i c i t a t i o n  o n  J a n u a r y  17 ,  1985 .  
B e c a u s e  o f  problems e n c o u n t e r e d  i n  t h e  e v a l u a t i o n  o f  t h e  
t w o  lowest b i d d e r s ,  o n  March 27 t h e  Army e x t e n d e d  t h e  con-  
t r a c t  of t h e  i n c u m b e n t ,  Colbar ,  I n c . ,  f o r  a 6-month 
p e r i o d .  (Qice  p r o t e s t e d  t h i s  a l l e g e d l y  i m p r o p e r  e x t e n s i o n  
to  t h e  a g e n c y ,  b u t  a p p e a r s  t o  h a v e  a b a n d o n e d  t h i s  b a s i s  o f  
p r o t e s t  i n  s u b m i s s i o n s  to  o u r  O f f i c e . )  



R-218228.2 2 

The  I F B  c o n t a i n e d  t h e  s t a n d a r d  minimum b i d  a c c e p t a n c e  
per iod c l a u s e  se t  f o r t h  i n  t h e  Federal  A c q u i s i t i o n  
R e g u l a t i o n  (FAR) ,  48 C.F.R. C 52.214-16 ( 1 9 8 4 ) .  P u r s u a n t  
t o  t h e  r e g u l a t i o n ,  t h e  c o n t r a c t i n g  o f f i c e r  had i n s e r t e d  120  
a s  t h e  number of d a y s  t h a t  b i d s  m u s t  r e m a i n  o p e n ,  a n d  t h e  
I F B  s p e c i f i c a l l y  s t a t e d  t h a t  b i d s  w h i c h  provided less t h a n  
t h i s  p e r i o d  would be rejected. Rice ' s  b i d ,  however ,  con -  
t a i n e d  a t y p e w r i t t e n  a c c e p t a n c e  per iod  o f  9 0  d a y s .  B e c a u s e  
t h e  120-day  per iod was t o  e x p i r e  o n  J u n e  25 ,  t h e  Army, by  
l e t t e r  o f  J u n e  1 3 ,  r e q u e s t e d  a l l  r e s p o n s i v e  b i d d e r s  t o  
e x t e n d  t h e i r  b i d s  b y  a n  a d d i t i o n a l  60 days.  The  Army d i d  
n o t  r e q u e s t  Rice to  do so b e c a u s e ,  a s  n o t e d  a b o v e ,  i t  
c o n s i d e r e d  t h e  f i r m ' s  b i d  n o n r e s p o n s i v e .  

The  Minimum B i d  A c c e p t a n c e  Period c l a u s e ,  a s  completed 
by  Rice  w i t h  t h e . e n t r y  of t h e  number "90," reads i n  
p e r t  i n e n t  p a r t  : 

' I C .  T h e  Governmen t  r e q u i r e s  a minimum a c c e p t a n c e  
period o f  120  c a l e n d a r  d a y s .  

" d .  I n  t h e  space p r o v i d e d  i m m e d i a t e l y  be low,  b i d d e r s  
may s p e c i f y  a l o n g e r  a c c e p t a n c e  per iod t h a n  t h e  
G o v e r n m e n t ' s  minimum r e q u i r e m e n t .  

" T h e  b i d d e r  a l lows  t h e  f o l l o w i n g  a c c e p t a n c e  
p e r i o d :  - 9 0  c a l e n d a r  d a y s .  

"e. A b i d  a l l o w i n g  less t h a n  t h e  G o v e r n m e n t ' s  minimum 
a c c e p t a n c e  per iod  w i l l  be rejected. 

' I f .  The b i d d e r  agrees t o  e x e c u t e  a l l  t h a t  i t  h a s  
u n d e r t a k e n  t o  do, i n  c o m p l i a n c e  w i t h  i t s  b i d ,  i f  
t h a t  b i d  is a c c e p t e d  i n  w r i t i n g  w i t h i n  (1 )  t h e  
a c c e p t a n c e  p e r i o d  s t a t ed  i n  p a r a g r a p h  ( c )  a b o v e ,  
o r  ( 2 )  a n y  l o n g e r  a c c e p t a n c e  p e r i o d  s t a t e d  i n  
p a r a g r a p h  ( d )  a b o v e .  I' 

R i c e  a r g u e s  t h a t  i n  r e j e c t i n g  i t s  b i d ,  t h e  Army relied 
o n  d e c i s i o n s  o f  o u r  O f f i c e  t h a t  were r e n d e r e d  b e f o r e  t h e  
e f f e c t i v e  dates  of t h e  FAR a n d  t h e  C o m p e t i t i o n  i n  
C o n t r a c t i n g  A c t  o f  1 9 8 4 ,  amend ing  10  U.S.C. $ 6  2301-2311 
( W e s t  Supp.  1 9 8 5 ) .  A c c o r d i n g  t o  Rice, t h e s e  d e c i s i o n s  
address  "minimum a c c e p t a n c e  c l a u s e s  q u i t e  d i f f e r e n t  f rom 
t h e  p r e s e n t  FAR c l ause  w h i c h  t h e  g o v e r n m e n t  d r a f t e d  i n  t h e  
s u b j u n c t i v e  ( i . e . ,  ' e i t h e r  A o r  B i f  B is l a r g e r ' )  r a the r  
t h a n  t h e  pre-FAR d i s j u n c t i v e  ( i . e . ,  ' e i t h e r  A o r  B ' )  . ' I  Rice 
c o n t e n d s  t h a t  t h e  FAR c l a u s e ,  f o r  i n c l u s i o n  i n  s o l i c i t a -  
t i o n s  i s s u e d  o n  or a f t e r  A p r i l  1, 1 9 8 4 ,  d i f f e r s  f rom t h e  
p r e - F A R  c l a u s e ,  w h i c h  " r e l i e d  upon a s i n g l e  c o n t r a c t o r  
c h o i c e  t o  accept or  re ject  a minimum number  o f  d a y s . "  
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Rice m a i n t a i n s  t h a t  u n d e r  p a r a g r a p h  ( d )  o f  t h e  FAR 
c l a u s e ,  above ,  b i d d e r s  may e i t h e r  accept t h e  120-day 
a c c e p t a n c e  period o r  c h o o s e  a l o n g e r  p e r i o d ,  and t h a t  t h e  
s h o r t e r  period o f f e r e d  by Rice is t h e r e f o r e  i n e f f e c t i v e .  
Rice a t tempts  to  d i s t i n g u i s h  p a r a g r a p h  ( e )  by a r g u i n g :  

"The  l a n g u a g e  o f  p a r a g r a p h s  ( c ) ,  ( d ) ,  and 
( f )  p r e c l u d e s  t h e  a s s i g n m e n t  of any 
c o n t r a c t u a l  s i g n i f i c a n c e  to  e i ther  t h e  
o m i s s i o n  o f  a number,  o r  t h e  i n s e r t i o n  o f  
a number n o t  l o n g e r  t h a n  120 d a y s ,  i n  t h e  
b l a n k  s p a c e  p r o v i d e d  w i t h i n  p a r a g r a p h  ( d ) .  
P a r a g r a p h  ( e )  a d d r e s s e s  s i t u a t i o n s  i n  which 
t h e  b i d d e r  l i m i t s  i t s  a c c e p t a n c e  p e r i o d  by 
p u t t i n g  t h e  gove rnmen t  on  n o t i c e ,  i n  a 
l e g a l l y  b i n d i n g  manner ,  t h a t  i t s  b i d  is  open 
f o r  less t h a n  t h e  120-day minimum. 
P a r a g r a p h  ( d )  by i t s  v e r y  terms d o e s  not 
a l low a b i d d e r  t o  l i m i t  i ts  b i d  a c c e p t a n c e  
p e r i o d .  To a p e r i o d  shorter t h a n  120 days .  
[ s i c l "  (Emphas is  i n  o r i g i n a l . )  

Rice i n t e r p r e t s  p a r a g r a p h  ( f )  o f  t h e  FAR c l ause  a s  a n  
e x p r e s s  p romise  t o  p e r f o r m  t h e  c o n t r a c t  i f  i ts h i d  is 
a c c e p t e d  w i t h i n  120 d a y s  u n l e s s  a l o n g e r  p e r i o d  is i n s e r t e d  
i n  t h e  s p a c e  p r o v i d e d .  

W e  f i n d  no merit t o  R ice ' s  argumerit .  C o n t r a r y  t o  
t h e  f i r m ' s  a s s e r t i o n ,  w e  have  h e l d - - p u r s u a n t  t o  t h e  FAR-- 
t h a t  a s o l i c i t a t i o n  p r o v i s i o n  t h a t  r e q u i r e s  a b i d  t o  r ema in  
a v a i l a b l e  f o r  a c c e p t a n c e  by t h e  government  f o r  a p r e s c r i b e d  
t i m e  is a mater ia l  r e q u i r e m e n t .  See, f o r  example ,  C e n t r a l  
States  B r i d g e  Co. I n c . ,  R-219559, Aug. 9 ,  1985,  85-2 CPD 
N 154 ( s o l i c i t a t i o n  i s s u e d  J u n e  1 2 ,  1 9 8 5 ) :  Legeay,  I n c , ,  
6-218307, May 22, 1985 ,  85-1 CPD N 338 ( s o l i c i t a t i o n  i s s u e d  
J a n u a r y  29,  1 9 8 5 ) .  A b i d  t h a t  d o e s  n o t  comply w i t h  s u c h  a 
r e q u i r e m e n t  m u s t  be r e j e c t e d  a s  n o n r e s p o n s i v e .  Ames 
C o n s t r u c t i o n ,  I n c . ,  8-210578, Feb. 14, 1983,  83-1 CPD 156. 
To h o l d  o t h e r w i s e  a f f o r d s  t h e  b i d d e r  t h a t  l i m i t s  i t s  
a c c e p t a n c e  p e r i o d  a n  u n f a i r  a d v a n t a g e ,  b e c a u s e  t h a t  b i d d e r  
c a n  r e f u s e  t h e  award a f t e r  i t s  b i d  had e x p i r e d  i f ,  f o r  
example ,  u n a n t i c i p a t e d  i n c r e a s e s  i n  cos t s  o c c u r .  On t h e  
o t h e r  hand ,  b i d d e r s  t h a t  comply w i t h  t h e  r e q u i r e d  
a c c e p t a n c e  p e r i o d  are bound by t h e  g o v e r n m e n t ' s  a c c e p t a n c e  
any  t i m e  w i t h i n  t h a t  p e r i o d .  Amendola C o n s t r u c t i o n  Co., 
I n c . ,  R-214258, Feb. 28,  1984 ,  84-1 CPD 11 255. 

- 
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A l t h o u g h  s o l i c i t a t i o n s  i s s u e d  b e f o r e  A p r i l  1, 1 9 8 4 ,  
c o n t a i n e d  l a n g u a g e  p e r t a i n i n g  t o  t h e  minimum b i d  a c c e p t a n c e  
p e r i o d  w h i c h  d i f f e r s  f r o m  t h a t  o f  t h e  FAR, t h e  e f f e c t  o f  
t h e  c l a u s e  r e m a i n s  t h e  same. The p r e - F A R  c l a u s e  was 
c o n t a i n e d  o n  t h e  f i r s t  page o f  s t a n d a r d  f o r m  ( S F )  3 3 ,  
" S o l i c i t a t i o n ,  O f f e r  a n d  A w a r d , "  a n d  s t a t e d :  

I( .  . . t h e  u n d e r s i g n e d  agrees, i f  t h i s  o f f e r  is 
accepted w i t h i n  - c a l e n d a r  d a y s  ( 6 0  c a l e n d a r  d a y s  
u n l e s s  a d i f f e r e n t  per iod is i n s e r t e d  by  t h e  o f f e r o r )  
from t h e  da te  f o r  r ece ip t  of o f f e r s  s p e c i f i e d  above, 
t o  f u r n i s h  a n y  o r  a l l  items upon w h i c h  prices are set 
opposi te  each i t e m ,  d e l i v e r e d  a t  t h e  d e s i g n a t e d  
p o i n t ( s ) ,  w i t h i n  t h e  t i m e  s p e c i f i e d  i n  t h e  s c h e d u l e . "  

I n  o rder  t o  r e q u i r e  a minimum a c c e p t a n c e  p e r i o d ,  
r a t h e r  t h a n  m e r e l y  r e q u e s t  o n e ,  a pre-FAR s o l i c i t a t i o n  a l s o  
had  t o  i n c l u d e  a n d  c r o s s - . r e f e r e n c e  a " S p e c i a l  C o n d i t i o n s "  
c l a u s e  t h a t  s t a t e d :  

" B i d s  o f f e r i n g  less t h a n  - d a y s  f o r  
a c c e p t a n c e  by  t h e  g o v e r n m e n t  f r o m  t h e  da te  
set  f o r  o p e n i n g  w i l l  b e  c o n s i d e r e d  non- 
r e s p o n s i v e  a n d  re jected."  

- See I n t e r n a t i o n a l  Medical I n d u s t r i e s ,  Inc. ,  62  Comp. Gen 31 
( 1 9 8 2 1 ,  52 -2  CPD 11 386:  P r o f e s s i o n a l  Mater ia ls  H a n d l i n a  * 
C o . ,  I n c . , - - R e c o n s i d e r a t i o n ,  6 1  Comp. Gen. 423 ( 1 9 8 2 ) ,  82-1  
CPD 11 501 .  

I n  t h i s  case, t h e  Army ' s  s o l i c i t a t i o n ,  b y  i ts  terms, 
r e q u i r e s  a minimum a c c e p t a n c e  per iod  o f  1 2 0  d a y s :  i t  does 
n o t  m e r e l y  r e q u e s t  t h a t  per iod.  M o r e o v e r ,  t h e  s o l i c i t a t i o n  
s p e c i f i c a l l y  p r o v i d e s  t h a t  a b i d  a l l o w i n g  less  t h a n  t h e  
minimum a c c e p t a n c e  p e r i o d  w i l l  be r e j ec t ed .  P a r a g r a p h  ( d )  
of t h e  FAR c l ause  p l a i n l y  would h a v e  a l lowed Rice t o  
s p e c i f y  a n  a c c e p t a n c e  p e r i o d  l o n g e r  t h a n  1 2 0  d a y s ;  i n  o u r  
o p i n i o n ,  h o w e v e r ,  when read w i t h  p a r a g r a p h  ( e ) ,  i t  does n o t  
p e r m i t  Rice t o  s p e c i f y  a sho r t e r  a c c e p t a n c e  p e r i o d  a n d  
r e m a i n  r e s p o n s i v e .  

A l t h o u g h  Rice c o r r e c t l y  p o i n t s  o u t  t h a t  p a r a g r a p h  ( f )  
i n d i c a t e s  t h a t  t h e  b i d d e r  "agrees t o  e x e c u t e  a l l  t h a t  i t  
h a s  u n d e r t a k e n  t o  do i n  c o m p l i a n c e  w i t h  i t s  b i d , "  Rice d i d  
n o t  u n d e r t a k e  i n  i t s  b i d  t o  p r o v i d e  a 120-day  a c c e p t a n c e  
p e r i o d .  A t  b e s t ,  R i c e ' s  b i d  was a m b i g u o u s  a s  t o  w h e t h e r  i t  
r e m a i n e d  o p e n  for  90 o r  120 d a y s ,  a n d  t h e  Army t h e r e f o r e  
was r e q u i r e d  t o  r e j e c t  i t  a s  n o n r e s p o n s i v e .  See S o u t h w e s t  
Boat Corp. ,  Sep t .  1 0 ,  1 9 8 4 ,  84-2 CPD 11 276:  Union  Metal 
M a n u f a c t u r i n g  Co., E l e c t r o l i n e  D i v i s i o n ,  Nov. 2 ,  1 9 8 2 ,  82-2 
CPD H 402.  

- 
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We c o n c l u d e  t h a t  t h a t  t h e  Army c o u l d  n o t  p r o p e r l y  have  
a s k e d  Rice to e x t e n d  its b i d ,  and w e  d e n y  t h e  p r o t e s t .  

H k a n k e  G e n e r a l  C o u n s e l  




